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THE COVER 


The architects’ drawing of Arthur T. Vanderbilt Hall of the New 
York University Law Center gives you a bird’s-eye view of the building 
in which we are holding the twentieth annual meeting of The National 
Conference of Bar Examiners on September 17-18. It was chosen as our 
meeting place because we felt you definitely should see this new three 
million dollar structure which has every facility for a Law School and 
for a Law Center to serve the legal profession. 


DRAWING COURTESY OF EGGERS AND HIGGINS, ARCHITECTS 


Published at the office of 
MarJoric MERRITT 
510 Equitable Bldg. 

Denver, Colorado 























Our Meeting in New York 


On the following pages you will find the program for our sessions in New 
York and simple maps to help you get around the Big City. Here are suggestions 
for reaching the New York University Law Center: 


If you are not familiar with New York: 
Take a brief and inexpensive ride by taxi from any of the mid-town hotels 
to Washington Square; or 
At any marked bus stop on Fifth Avenue take any Fifth Avenue bus going 
south (downtown) and bearing the sign “Washington Square”, and ride to 
the end of the line which is at Washington Square. 


If you know your way around New York or wish to try the subway: 
Take any of the subway lines running downtown and get off at the first local 
stop below Fourteenth Street. 
The most convenient subway is the Independent Subway which runs under 
either Eighth Avenue or Sixth Avenue; the stop is at Fourth Street, only 
one block west of the Law Center. 
The Lexington Avenue subway runs under Lexington Avenue and has a 
local stop at Fourth Avenue and Astor Place, a short distance northeast of 
the Law Center. 
The BMT subway runs under Broadway and the local stop is at Broadway 
and Eighth Street, also northeest of the Law Center. 


If you wish to see a little of the city enroute to the Law Center, go either by cab or 
by bus “‘on the Avenue, Fifth Avenue.” 
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Program for New York 
THE NATIONAL CONFERENCE OF BAR EXAMINERS 


Held Jointly with the Section of Legal Education and 


Admissions to the Bar, American Bar Association 


All Sessions at Arthur T, Vanderbilt Hall, New York University Law 
Center, Washington Square, New York City 


Monpay, SEPTEMBER 17, 2 P. M. 


Eugene Glenn of San Diego, California, Chairman of The National 
Conference of Bar Examiners, presiding. 


Report of Secretary, Philip Neville, Minneapolis, Minnesota. 


Panel Discussion: 
What do the Law Schools, the Bar Examiners, and the Council of 
the American Bar Association Section of Legal Education and 
Admissions to the Bar expect of each other in the performance of 
their respective duties and in the enforcement of standards? 


On Behalf of the Section of Legal Education: 


Hon. Dwight Campbell, Member of the Council, Aberdeen, S. D. 
Dean Joseph A. McClain, Jr., former Chairman of the Section, 
Duke University Law School, Durham, N. C. 


On Behalf. of the Law Schools: 
Dean Shelden D. Elliott, University of Southern California Law 
School, Los Angeles, Calif. 
Associate Dean David F. Cavers, Harvard University Law 
School, Cambridge, Mass. 


On Behalf of the Bar Examiners: 
John T. DeGraff, President, New York State Board of Law 
Examiners, Albany, N. Y. 


Homer D. Crotty, Past President, The State Bar of California, 
and former Chairman California Committee of Bar Exami- 
ners, Los Angeles, Calif. 


Round Table Discussion 


Social Hour — the Lounge of Arthur T. Vanderbilt Hall 
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TUESDAY, SEPTEMBER 18, 9:30 A. M. 


Eugene Glenn, Chairman of the National Conference presiding. 


Panel Discussion: 
Determination of Requisite Degree of Character and Fitness in 
Applicants for Admission to the Bar 
John G. Jackson, Chairman of Committee on Character and 
Fitness of the Appellate Division, Supreme Court, First 
Department, New York City 
Frederick A. Keck, Member of Committee on Character and 
Fitness of the Appellate Division, Supreme Court, Second 
Department, Brooklyn 


Address: 
The National Conference of Bar Examiners—The Future Based 
Upon the Past Twenty Years 
Will Shafroth, one of the founders of The National Conference 
of Bar Examiners and its Secretary from 1931 to 1939, now 
Chief of the Division of Procedural Studies and Statistics 
of the Administrative Office of the United States Courts, 
Washington, D. C. 


Report of Committee on Providing Bar Examination Questions and 
Analyses, George H. Turner, Lincoln, Nebr. 


Report of the Chairman of The National Conference of Bar Examiners 
General Discussion 


Report of Nominating Committee and Election of Officers 


TueEspAy, SEPTEMBER 18, 12:15 P. M. — One FirtH AVENUE HOTEL 


Joint luncheon of The National Conference of Bar Examiners and the 
Section of Legal Education and Admissions to the Bar 
Report of Executive Secretary, The National Conference of Bar 
Examiners, Marjorie Merritt, Denver, Colorado 
Address—by a Speaker to be Announced 


TUESDAY, SEPTEMBER 18, 2 P. M. 
Program under the auspices of the Section of Legal Education and 


Admissions to the Bar. 
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Ambassador (Park Ave. & 51st St.) 
Astor (Broadway & 44th St.) 

Barclay (111 East 48th St.) 

Belmont Plaza (Lexington Ave. & 49th St.) 
Biltmore (Madison Ave. & 43d St.) 
Commodore (Lexington Ave. & 42d St.) 
Lexington (Lexington Ave. & 47th St.) 
McAlpin (Broadway & 44th St.) 

New Weston (34 East 50th St.) 

New Yorker (Eighth Ave. & 34th St.) 
Park Sheraton (Seventh Ave. & 56th St.) 


Plaza (Fifth Ave. & 59th St.) 

13. Roosevelt (Madison Ave. & 45th St.) 

14. Shelton (Lexington Ave. & 49th St.) 

15. Statler (Seventh Ave. & 33d St.) 

*16. Waldorf-Astoria—A.B.A. Headquarters (Park Ave. & 50th St.) 

17. Warwick (65 West 54th St.) 

LANDMARKS 

18. Airlines Terminal 

19. Association of the Bar of the City of New York 

20. Empire State Building 

21. Grand Central Terminal 

22. Herald Square 

*23. Law Center, Arthur T. Vanderbilt Hall—meetings of The 
National Conference of Bar Examiners and Section of Legal 
Education 

24. Pennsylvania Station 

25. Rockefeller Center 

26. Supreme Court, Appellate Division, First Depariment 

27. Times Square 

28. United Nations Building 


N. Y. U. LAW CENTER 
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Bar Examinations: Should They 
Nationally Administered? 


By HERBERT W. CLARK* 


(Editor’s Note: This article is a preliminary report prepared by Herbert W. 
Clark for the Survey of the Legal Profession, reprinted from the American Bar 
Association Journal. Data in all cases are as of December 31, 1948.) 


As reports in some fields of the Survey will require two years or more, the 
Survey Council has decided not to withhold all reports until the very last has been 
received but to release reports seriatim for publication in legal periodicals, law 
reviews, magazines and other media. Thus the information contained in Survey 
reports will be given more promptly to the Bar and to the Public. Such publication 
will also afford opportunity for criticisms, corrections and suggestions. 


When this Survey has been completed, the Council plans to issue a final com- 
prehensive report containing its findings, conclusions and recommendations.) 


The short and correct answer to the question asked in the title 
of this paper is—yes. Anyone who has made even a hurried survey 
of bar examining processes as they have been administered for many 
years, and as they are now administered, in most of the forty-nine 
admitting jurisdictions of continental United States, will probably 
agree that they are woefully inadequate. The most likely remedy 
seems to be an examination formulated, set, corrected and graded at 
the national level. 


Since 1921, when the American Bar Association formally reaf- 
firmed its 1892 disapproval of the diploma privilege’, it has been quite 
generally conceded by lawyers and law teachers that no admitting 
jurisdiction can properly delegate to any private agency the function 
of testing or determining qualifications for admission to practice and 
that it is in the best interest of the law schools themselves to require 
that the job of testing their product should be performed by an agency 
outside and independent of the schools’. 


Substantially all discussions of the subject of examinations for 
admission to the bar have proceeded upon the assumption that, 
though they are a necessary part of the educational process through 
which a student must pass to prepare himself to practice law, bar 
examinations are not what they should be in the United States. But 


*Past Chairman, Section of Legal Education and Admissions to the Bar, American 
Bar Association. 


1Report of the Advisory and Editorial Committee oo Bar Examinations and Admis- 
sions to Practice Law (henceforth abbreviated R.A.& E.), pages 51-52. As of 1948, 
graduates of 13 schools in 9 states were admitted without examination. R.A. & E. 52. 

2R.A.& E. pages 51-52; Training for the Public Profession of the Law, Bulletin 
No. 15, Carnegie Foundation for the Advancement of Teaching. 
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precisely why they are not what they ought to be or how they should 
be improved and strengthened are matters concerning which concrete 
evidence has been either meager or lacking. Nevertheless, recognition 
of both the desirability and the necessity of improving and strengthen- 
ing the processes of testing candidates for admission has been growing 
during the last two decades, and especially during the last fifteen years. 
In substantial measure this has been due to the rapid increase during 
the last generation of the detail and complexity presented by the 
whole field of the law in each of the forty-nine admitting jurisdictions. 


Lawyers who were admitted to practice in 1910 or before, and 
who are still actively practicing, will readily recall the simplicity of the 
practice in such fields as railroad reorganization, public land law, 
taxation, trusts, wills, and even in criminal law, as compared with the 
complexity and detail which encumber and bedevil each of those 
fields today. 


The differences between yesterday and today in the practice of the 
law need not be enlarged upon in any detail. They are plainly ap- 
parent for any reasonably intelligent person to see, not only in New 
York, Chicago, Philadelphia, St. Louis, San Francisco and Los Angeles, 
but in Idaho and Nevada as well, and, in truth, at the crossroads in 
every section of our vast and economically and socially complex 
country. 


In consequence, it is now quite generally realized that the effort 
the competent practicing lawyer of today must put forth to advise and 
protect his clients is tremendous as compared with the effort the 
competent practicing lawyer of a generation ago had to put forth. 
This being so, even without much evidence, it is but a short step to the 
conclusion that the law student of today and tomorrow must be sub- 
jected to better testing devices than have been used in the past to 
ascertain whether or not he should be licensed to practice law. 


Now, however, a large body of factual information about this 
matter is being made available as a result of work done for the Survey 
of the Legal Profession. Such studies as those made of History of 
Admissions by Eustace Cullinan, of the San Francisco Bar, of Require- 
ments for Admission to Practice Law—Statutory—Rules—Regulations 
by Professor Marion Kirkwood, of the Stanford School of Law, of 
Administration, Preparation and Grading of Bar Examinations by 
Dean Shelden Elliott, of the University of Southern California, of Bar 
Examinations as a Testing Device by Professor Harold Shepherd, of 
the Stanford School of Law, of the Scope and Subject Content of Bar 
Examinations by Professor George Neff Stevens, of Western Reserve 
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University School of Law, of First Year Bar Examinations by Eustace 
Cullinan, and of Character Investigation by Will Shafroth, of the 
Administrative Office of the United States Courts, have been and are 
being made available for the information of all who care to read them. 
The result of these studies is that the theory, for in the main it was no 
more than theory, that bar examinations in this country are inadequate 
and the hope that they can be strengthened and made reasonably 
adequate as testing devices in the process of educating students to 
be lawyers, now find factual support. Only the practical means of 
improvement remains in the field of theory or speculation. 


Between 1930 and 1950, approximately 280,000 applicants for ad- 
mission took the bar examinations, an average of about 14,000 per year, 
in all the admitting jurisdictions. Of these, approximately 7,000 per 
year, or 50 per cent, have been successful’. 


Of the total of 280,000 who took the examinations, a yearly 
average of 3,354 took them in New York, 986 in the District of Colum- 
bia, 962 in Massachusetts, 942 in Illinois, and 881 in California. In the 
twenty-year period there were sixteen states in each of which the 
average number of examinees was less than fifty per year. The lowest 
was Idaho with an average of seven applicants per year. The next 
lowest was South Dakota with nine, followed by Delaware and Nevada 
with eleven each, and then Wyoming with twelve. 


In at least twenty-five of the admitting jurisdictions, none of the 
examining boards had administrative assistance of any kind, either 
on a part-time or on a full-time basis. Thirteen of the admitting 
jurisdictions provided one or more full-time assistants for their 
examining boards‘. The California board had six full-time employees, 
including two stenographers, and one part-time assistant, readers not 
being counted. Pennsylvania had five, of whom three were classifiable 
as stenographers. New York had two full-time clerks, and some part- 
time legal assistants who did the grading of examination papers. 
Louisiana had three full-time employees, of whom two were steno- 
graphic assistants. In the District of Columbia there were two full- 
time and one part-time assistants. Arkansas, Illinois, Indiana, Massa- 
chusetts, Minnesota, West Virginia and Wyoming each provided one 
full-time assistant for either administrative or clerical service to the 
examining board. In Tennessee the employment of assistants was 
authorized “as may be required.” 





3R.A. & E. page 71; XIX The Bar Examiner, 42 et seq.; 36 A.B.A.J. 623 et seq. 
4Statements of fact are based on the research underlying R.A. & E., especially at 
page 71 et seq. 
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E1cut STaTEes ProvipEe AssISTANTs To PREPARE EXaMs 


The difficult problem of preparing examination questions is 
sought to be solved in almost as many different ways as there are 
admitting jurisdictions, but a fairly uniform pattern has existed in a 
few states. In eight admitting jurisdictions, assistants are provided for, 
to prepare questions. In California the Secretary of the Committee 
of Bar Examiners arranges for the drafting of questions by law 
teachers outside of California. A similar arrangement exists in Con- 
necticut. In Colorado the employment of not more than nine assistants 
is authorized to aid in drafting questions and in grading answers. 
Idaho has an assisting committee which, with the Secretary of the 
State Bar, helps the Commissioners of the State Bar to prepare ques- 
tions. Kentucky provides two assistants to aid in preparing questions 
and in grading answers. 


The Clerk of the Supreme Court of Nebraska helps in that state. 
New York has six legal assistants to help in drafting the questions and 
in grading the answers to long-form essay questions, and from two 
to four statistical assistants to grade the answers to yes-no questions. 
Pennsylvania has a supervising examiner and four examiners to 
prepare questions and grade answers, and assistance is also given by 
the office of the Secretary-Treasurer of the State Board of Bar 
Examiners. 


The most elaborate, and probably the most efficient system of 
reading and grading papers appears to be in California, where the 
number of readers varies in accordance with the number of ques- 
tions asked at an examination. For example, last spring twenty-nine 
questions were asked at the California bar examination, and twenty- 
nine readers and graders were employed. In addition, three reap- 
praisers are employed. Illinois and Iowa provide a varying number of 
readers as the number of examinees may require. Each member of the 
examining board in Massachusetts has an assistant to aid in the 
grading. 


The over-all cost of administering the examining process is ap- 
proximately $440,000 annually for all the admitting jurisdictions. In 
California it is close to $90,000; in New York, Pennsylvania and 
Michigan it ranges from $60,000 down to $50,000 each. In Illinois 
the annual cost exceeds $20,000. In each of seven jurisdictions the cost 
is less than $1,000 annually. In twenty it runs from $1,000 to $5,000 
annually; in five, from $5,000 to $10,000; and in two from $10,000 to 
$20,000. 
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The average annual expenditure per jurisdiction is about $9,000; 
and the average yearly cost per examinee seems to be about $30 per 
applicant throughout the country. 


Professor Kirkwood states® that the size of the Boards of Bar 
Examiners in the several admitting jurisdictions “ranges from three 
to fifteen, the commonest number being five (in eighteen states), three 
(in thirteen states), seven (in seven states) and nine (in six states) .” 
The same writer adds that, 


“Since they [the members of the boards of examiners| are to be 
concerned in large measure with the educational qualifications of 
applicants, the board members themselves should possess adequate 
educational background. To operate effectively they must be aware 
of changing educational methods. This implies a willingness and 
capacity to inform oneself as to existing educational practices.” 


That some members of some examining boards do not measure 
up to the standards stated and implied in the above quoted sentences 
will become clear later in this discussion. 


At page 26 of the Report of the Advisory and Editorial Com- 
mittee the same writer comments briefly on the desirability of exam- 
ining boards devoting themselves to matters of policy, and employing 
qualified assistants to prepare and grade examinations. He says: 


“If the board members are called upon to carry a heavy load of 
work in preparing and grading examinations as well as determining 
policies, and in many quarters it is felt that they should, it seems 
evident that they should be compensated. It may well be argued, 
however, that better results can be achieved by the employment of 
assistants to carry on those tasks. The Board can then devote its 
attention to determination of policies and checking on results of the 
work of the staff. For such duties experience shows that very able 
lawyers can be had without compensation. The satisfaction that 
comes from the rendition of a valuable public service is its own 
reward even though the demands upon their time are very 
substantial.” 


One State Boarp WANTS THE “RiGHT ANSWER” TO QUESTIONS 


The Report of the Advisory and Editorial Committee shows’® that, 
by and large, the questions submitted to candidates by the examining 
authorities could be greatly improved and the educational processes 





5R.A.& E., pages 26, 28. 
*Page 93. 











and practices of the law schools aided and encouraged. But in at least 
one jurisdiction the examining authorities are quoted as having stated 
that they wish the candidate to give the “right answer” to questions, 
and that they are not interested in a discussion of fundamental 
principles. 


The variation in the number of questions given by the several 
admitting jurisdictions, the hours per day, and the total number of 
days and hours, and the minutes allowed per question are interest- 
ingly discussed and shown at pages 96 to 100 of the Report of the 
Advisory and Editorial Committee. 


The existing practice of each admitting jurisdiction formulating, 
setting, correcting and grading its own examinations seems to pre- 
clude co-operation between the law schools and boards of examiners. 


“The deans were questioned about their relationship with the 
bar examiners. Here there is pretty general opinion that the bar 
examiners and the law schools are not working so closely together 
as they should. Under the arrangement generally prevailing, there 
is no way for the law school teachers and the bar examiners to dis- 
cuss their common problems. Well over half of the deans questioned 
say that they are never asked for criticisms of the examinations given 
in their states. Indeed, many indicate that they get a look at the 
examinations only by accident, and some report that a look cannot 
be had even if it is diligently sought. In only seven states does there 
appear to be a well established practice by the bar examiners of 
soliciting the aid and criticism of the law school faculties.” 


To anyone who has had experience with the beneficial results of 
close co-operation between a board-of bar examiners and the law 
schools the general situation presented in the quotation is little short 
of amazing. 


According to facts developed in the Report of the Advisory and 
Editorial Committee, a total of some sixty subjects offered for study 
in the law schools of the country are examined upon by the bar exam- 
iners of the country each year.* 


NuMBER OF SUBJECTS COVERED VARIES FROM 17 To 28 oR More 
Eight jurisdictions cover seventeen subjects or less; ten and the 
District of Columbia cover from nineteen to twenty-one; six cover 
twenty-two or twenty-three. It thus appears that in their bar examina- 





7The seven states are California, Louisiana, North Carolina, North Dakota, Oregon, 
Pennsylvania and Virginia. (R.A. & E. page 100). 

8R.A. & E., “The Number of Subjects Covered in Bar Examinations,” page 18 et seq., 
by Professor George Neff Stevens. 
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tions half the admitting jurisdictions cover or attempt to cover 
twenty-three subjects or less. Twelve jurisdictions cover from twenty- 
four to twenty-six subjects, and one-fourth of the jurisdictions cover 
twenty-eight or more subjects on the bar examinations. 


The researches of Professor Stevens disclose that the subjects 
covered by bar examinations range from agency to workmen’s com- 
pensation. The details given by him are sufficiently interesting and 
important to be set forth here at length. They follow. | 


Agency—Covered by 44 states and the District of Columbia. 

Administrative Law—Covered by 16 states and the District of Columbia. In two 
of them, it is on the optional list. 

Bailments—Covered by 18 states. In one of them, it is on the optional list. 

Bankruptcy—Covered by 12 states and the District of Columbia. In one of them it 
is on the optional list. 

Carriers—Covered by 10 states. In two of them, it is on the optional list. 

Common Law Pleading—Covered by 6 states. 

Common Law Practice and Procedure—Covered by one state. 

Community Property—Covered by 5 states. 

Conflict of Laws—Covered by 32 states. In three of them, it is on the optional list. 

Constitutional Law—Covered by 46 states and the District of Columbia. 

Contracts—Covered by all states and the District of Columbia. 

Corporations—Covered by 46 states and the District of Columbia. 

Courts—Covered by 3 states. 


Creditors’ Rights (Debtors’ Estates)—Covered by 6 states. In one of them, it is on 
the optional list. 


Criminal Law—Covered by all states and the District of Columbia. 

Damages—Covered by 11 states. In one of them it is on the optional list. 

Domestic Relations—Covered by 36 states and the District of Columbia. In three 
of them it is on the optional list. 

Elementary Law—Covered by one state. 

Equity—Covered by 45 states and the District of Columbia. 

Equity Pleading—Covered by 5 states. 

Executors, Administrators, Guardians—Covered by 5 states. 

Extra Legal Remedies—Covered by 2 states and the District of Columbia. 

Evidence—Covered by 47 states and the District of Columbia. 


Federal Pleading and Practice (Federal Jurisdiction and Procedure)—-Covered by 
11 states. In one of them it is on the optional list. 


Future Interests—Covered by 6 states. In one of them, it is on the optional list. - 
Insurance—Covered by 20 states. In three of them it is on the optional list. 
Judgments—Covered by one state. 


>» 


Labor Law—Covered by 3 states. In one of them, it is on the optional list. 
Landlord and Tenant—Covered by 6 states. In one of them, it is on the optional list. 
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Legal Bibliography (Research Problem)—Covered by 3 states. In addition, the 
survey indicated that 4 states cover this subject on the oral examination for 
admission to the Bar. 

Legal Ethics—Covered by 34 states and the District of Columbia. In addition, 
the survey indicated that 10 states also cover this subject on the oral exam- 
ination for admission to the Bar. Apparently 13 states do not cover it either 
on the written or on oral examination. 

Legal History—Covered by 3 states. In addition, the survey indicated that 7 states 
cover the subject on the oral examination for admission to the Bar. 

Local Statutes—Covered by 4 states. 

Master and Servant—Covered by 2 states. 

Mining Law—Covered by 3 states. 

Mortgages—Covered by 20 states. In one of them, it is on the optional list. 

Municipal Corporations—Covered by 15 states. In three of them, it is on the optional 
list. 

Negotiable Instruments (Bills and Notes)—Covered by 44 states and the District 
of Columbia. 

Oil and Gas—Covered by one state. 

Partnership—Covered by 35 states and the District of Columbia. In two of them, 
it is on the optional list. 

Personal Property—Covered by 41 states and the District of Columbia. 

Personal Rights (Persons)—Covered by 7 states. In one of them, it is on the 
optional list. 

Pleading—Covered by 47 states and the District of Columbia. 

Pledges—Covered by one state. 

Practice—Covered by 36 states and the District of Columbia. 

Public Utilities—Covered by 10 states. In two of them, it is on the optional list. 

Quasi Contracts—Covered by 3 states. In two of them, it is on the optional list. 

Real Property—Covered by all 48 states and the District of Columbia. 

Remedies—Covered by 2 states. 

Sales—Covered by 26 states. In one of them, it is on the optional list. 

Statutory Construction—Covered by 5 states. 

Suretyship (Security Transactions)—Covered by 22 states. In two of them, it is on 
the optional list. 

Taxation—Covered by 15 states and the District of Columbia. In three of them, 
it is on the optional list. 

Torts—Covered by 47 states and the District of Columbia. 

Trade Regulation—Covered by 3 states. In one of them, it is on the optional list. 

Trial and Appellate Practice (Appeal and Error)—Covered by 2 states. 

Trusts—Covered by 28 states. In two of them, it is on the optional list. 

Water Rights—Covered by 3 states. 

Wills (Wills and Estates, Probate, Decedents’ Estates, etc.)—Covered by 39 states 
and the District of Columbia. 

Workmen’s Compensation—Covered by one state. 

Oral examinations in seven states include questions on current topics. 

Oral examinations in three states include general nonlegal questions. 


It appears that forty of the sixty subjects are covered by less than 
half of the examining jurisdictions. Professor Stevens says that of the 
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remaining twenty subjects, seven (sales, trusts, conflicts, legal ethics, 
partnerships, domestic relations, and practice), are covered by more 
than one-half but less than three-fourths of the examining jurisdictions. 


At page 23 of his monograph Professor Stevens says that his survey 
“indicates that there are eleven subjects which 90% or more of the 
states through the agencies responsible for selecting bar examination 
subjects feel are essential. These eleven subjects, Contracts, Criminal 
Law, Real Property, Evidence, Pleading, Torts, Constitutional Law, 
Corporations, Equity, Agency, and Negotiable Instruments, and prob- 
ably Personal Property (85%) and Wills (81%), might well be con- 
sidered fundamental subjects—fundamental in the sense that all 
lawyers should have detailed knowledge of the rules of law in these 
subjects, an understanding of the purposes of, and the reasons behind, 
these rules and principles, and an ability to apply and use this 
knowledge and understanding in the solution of specific problems. 
These are the subjects upon which a model, or standard, bar exami- 
nation might well be based.” 


The same investigator says, at page 16a of his monograph, that his 


survey 


“shows plainly that in three-fourths of the states there is not a clear 
understanding of the scope and coverage of the bar examination.” 


At page 30 of his study, Professor Stevens makes the following 
statements, which are pertinent here: 


“The answers to this part of the survey clearly indicate that the 
scope and content of the bar examination are the concern of the 
Courts, the bar examiners and the law schools. All three are inter- 
ested in achieving the same end—a better trained bar. However, the 
survey shows that all too frequently there is complete lack of under- 
standing of what the Courts and bar examiners have in mind on the 
one hand, and what law schools are trying to do on the other. Many 
of those who participated in this survey, deans, chairmen of boards 
of bar examiners, examiners and state representatives, recognized 
this defect. 

“In view of this great need for mutual exchange of ideas between 
examiners and law school faculties, one step which could be taken 
and should be taken in every state not now doing so is the creation 
of a joint conference composed of the examiners, law school faculty 
representatives, state and local bar association representatives and a 
member or members of the highest state court, as representatives of 
the Court. This group should meet at least twice a year. Its purpose 








®*Professor Kirkwood stresses the same need. 
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should be to acquaint the whole group with the objectives of each of 
the participating groups, and to iron out problems arising from real 
or believed clashes of objectives.” [Italics supplied. | 
To those who have read Professor Kirkwood’s monograph it will 
be apparent that the co-operation suggested by Professor Stevens 
resembles the plan that has been in operation in California for many 
years, except that the objectives stated by Professor Stevens do not 
reach as far as the objectives or accomplishments of the California plan. 


Bar EXAMINATION SHOULD Test LEGAL REASONING AND KNOWLEDGE 
But after all, as Eugene Glenn, Chairman of The National Confer- 
ence of Bar Examiners, pertinently asks in “A Chat about Bar Exami- 
nations” (45 The Brief 253), “What is a bar examination intended to 
accomplish?” 
He then answers his own question and, considering the present 
curricula of the law schools, the answer he gives is as good as any that 
has been given. It follows: 


“Of course the purpose of the bar examination is to determine 
which applicants are to be granted a license to practice law. There- 
fore, a bar examination should be a test of professional competence 
in legal reasoning and legal knowledge. A bar examination should 
be designed to test whether an applicant has learned to use legal 
principles and not whether he has memorized a lot of legal rules. It 
is true that an applicant must be able to draw on his memory for a 
good many rules of law to pass an analytical type of question, but this 
is secondary. An applicant who is eligible to sit in an examination 
should be presumed to know a great many rules of law. The prime 
question the bar and the public are concerned with is—can the appli- 
cant make use of these rules in a lawyer-like manner when he is 
confronted with a fairly complicated set of facts. We want to deter- 
mine what capacity the applicant has for independent thought and 
reasoning rather than his capacity for uncritical absorption and reten- 
tion of information. It should be borne in mind that a bar examina- 
tion is not testing practicing lawyers. It is testing law students. All 
the examiners can hope to do is to determine whether the applicants 
have the potential to develop into lawyers, so they can’t expect them 
to know the innumerable things that are better and more easily 
learned in the school of experience and probably for that reason, as 
well as the lack of time, are not taught in the law schools. It there- 
fore follows that students should be examined on the basis of their 
law school training and not the so-called field of practical law. A good 
examination is the one which sifts the applicants who have received 
at least average grades in at least average law schools from the 
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mediocre and poor students. If the bar examination grades of appli- 

cants from good law schools are approximately in the same order as 
the applicants’ law school grades, then the examination has done a 
good job of testing.” 

Assuming that the subjects of a bar examination have been selected, 
there remains the difficult task of formulating and drafting the ques- 
tions to be set in order to accomplish the results mentioned by Mr. 
Glenn. This is a task that one cannot adequately perform unless he is 
specially equipped for it. 

Professor James E. Brenner, among others, has stated the problem 
which is involved here in a manner that has probably met with general 
agreement. He says: *° 


“Drafting bar examination questions is a science. Some persons 
may be born with this gift, and possibly some may acquire it. The 
evidence does show, however, that there are a good many persons 
who attempt to draft bar examination questions who were not born 
with the gift and who have not acquired it. 

“Some Bar Examiners attempt to design original questions, 
others take them from recently decided cases, some borrow them 
from other bar examinations or law school examinations, and others 
get them from different sources. The result is likely to be the same 
in any case. If the Bar Examiner is not gifted as a draftsman, it will 
be a coincidence if his questions turn out to be good ones. 


“Even those who possess this gift cannot prepare satisfactory 
questions unless they have the time that is necessary to prepare a 
scientific draft and carefully brief the points which are included in 
the question. Lawyers with the ability of most of our Bar Examiners 
do not brief a point of law on appeal in an important case in a few 
hours. If three or four points of law are involved in the case, as is 
frequently true with a good bar examination question of the compre- 
hensive type, it may take several days to prepare the brief. How many 
bar examiners have the time to devote three or four days to the 
preparation of each bar examination question for which they are 
responsible? 


“If they had the time they probably could not afford to do it. The 
compensation, if any, received by most examiners is merely nominal 
and does not justify our requiring them to devote more than a few 
days each year to their assignment as bar examiners. An attorney 
who has been appointed to the Board of Bar Examiners because he 
is an outstanding lawyer usually will not have the time required to 





109 The Bar Examiner 76. See also, Will Shafroth in 1 The Bar Examiner 160 
(1932); Charles E. Carpenter in 1 The Bar Examiner 307 (1932); L. Dale Coffman, 
36 A.B.A.J. 623 (1950). 1 know of no substantial dispute about this precise matter. 
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draft good questions, and one who has been appointed to the position 
because the appointing body feels he needs the small compensation 
the position offers will probably not have the ability.” [Italics 
supplied. | 
On the same subject Charles English, one-time Chairman of 
the Pennsylvania Board of Law Examiners, expressed the point as 
follows: ** 

“For my part I should deem it unfair to the applicants for admis- 
sion to the bar if the members of the state board, on their own 
initiative and without assistance of any kind, were to undertake to 
prepare questions for examination and to mark the papers. We do 
not have the leisure nor the special training to do either of these 
things with justice to the student while we are busy as all of us are 
in practicing law.” [Italics supplied. | 


Bar EXAMINATIONS CRITICIZED ON Four GROUNDS 

It may be safely concluded that law school teachers, and others 
competent to judge, have adversely criticized the bar examinations, and 
the criticisms are persistent, on the following stated grounds, among 
others: 

(1) No uniformity exists in the quality of bar examinations given 
in the different examining and admitting jurisdictions. 

(2) There is very little uniformity to be found in the quality of 
bar examinations given within the same examining and admitting 
jurisdiction. 

(3) No uniformity whatsoever appears in the standard of grading 
answers in the different examining and admitting jurisdictions. 

(4) As traditionally and currently set, the typical bar examination 
is not an accurate test of the training that has been and is being offered 
by the better law schools of the country. 

It must be admitted that each of these adverse criticisms is serious 
and that there is much evidence upon which to base each of them. 
Together, they are so serious that one cannot reasonably look forward 
to their eradication so long as bar examinations are formulated and 
the answers read and graded by each of forty-nine examining jurisdic- 
tions. Merely to state this is almost if not quite to prove the correctness 
of the statement. 

But what can be done about it? 


OTHER PROFESSIONS Have SHown How To SoLvE PrRosBLEMS 


The medical men and the certified public accountants have pointed 
the way to the lawyers. Both professions set, and administer, national 


“UQuoted by Professor Brenner. 
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examinations the results of which have met with general acceptance, 
in the medical world at least. On principle there seems to be no essential 
difference between a nationally set and nationally administered bar 
examination and a nationally set and nationally administered medical 
examination. 

The National Board of Medical Examiners was founded in 1915. 
“Its chief purpose was to establish in this country a qualifying exami- 
nation of such high character that successful candidates could be safely 
admitted to the practice of medicine by all state boards of medical 
licensure without further examination. It was also thought that such 
a test would provide a known group from which physicians could be 
safely chosen for positions demanding an exceptionally thorough medi- 
cal training.’’” 

The certificate of the National Board of Medical Examiners is 
accepted as an adequate qualification for a medical license by the 
licensing authorities “of all of the forty-eight states, except Florida, 
Indiana, Montana, and Wisconsin; by the Territories of Alaska, Hawaii, 
and Puerto Rico; and by the Isthmian Canal Zone. At present, Louisiana 
exempts diplomates of the National Board from the state examination 
if they have been licensed in some other state with which Louisiana 
reciprocates.”'* 

In a letter dated April 29, 1949, to the writer of this paper, the 
administrative secretary of the American Institute of Accountants 
stated, inter alia: 

“The American Institute of Accountants, the national profes- 
sional organization of certified public accountants, has, since 1917, 
offered to state boards of accountancy, a uniform written examination 
twice a year, usually in May and November.” 

From the same source it has been learned the uniform examination 
has been adopted by the examining authorities of all states and terri- 
tories of the United States and the District of Columbia, with two 
exceptions, Pennsylvania and Wisconsin. No state board is committed 
in advance to adopt the uniform examination. If, for any reason, a local 
board feels that the uniform examination does not adequately meet the 
local need, the local authority may set a different examination; and it 
may give additional examinations or add questions to the uniform 
examination. 

The uniform examination for accountants is prepared and admin- 
istered by the Institute’s board of examiners. At the request of the 
board of examiners, in recent years a committee has been appointed of 





2Circular of Information, National eit of Medical Examiners of the United 
a No. 3, revised ‘September 1, 46. 
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professors in well-known universities to review the board’s procedures, 
present raw examination material, and suggest ways of making the 
uniform certified public accountant examination fully serve its purpose. 

Thus, it is apparent that the accountants are nationally co-operating 
with the schools. 

The apparent desirability of a nationally set and nationally admin- 
istered bar examination has been much discussed" but nothing has yet 
been accomplished to implement such a project. The principle is 
strongly favored and supported, but it would be expensive to imple- 
ment any plan. The probable cost in the first instance seems to be the 
main, if not the only obstacle in the way of trying to correct and cure 
the many ills of the bar examination systems to which attention has 
been directed in this paper. 

One would suppose that the members of the American Bar can do 
what the members of the medical profession and the certified public 
accountants have done if the members of the bar should, when 
informed, feel that a nationally formulated, set, and administered bar 
examination would more speedily than anything else remedy the 
defects which are so glaring in the existing local bar examinations. 


NATIONAL Bar EXAMINATIONS WouLpD BE SELF-SUPPORTING 


A national organization set up for the purpose could in all probability 
be self-supporting at the end of three or four years and, in the process 
of becoming so, it could set and administer bar examinations in the 
admitting jurisdictions much more cheaply for the individual candidate 
for admission than a local examination can now be administered. Once 
the national examination idea gained acceptance, a charge could be 
made of from $30 to $50 per candidate. Even at that low rate, a self- 
supporting national organization would speedily emerge and, at the 
same time, the admitting jurisdictions would be able to save expense. 
The local examining boards could eventually devote themselves to 
policy matters in the main. 

As has already been indicated, the services of a national organiza- 
tion would probably have to be offered free to the examining authorities 
in the several admitting jurisdictions in order to demonstrate to them 
that the examination questions and briefs so offered are so much better 

.than any that could be produced by most admitting authorities that 
they will be warranted in accepting them. But such services should 
not be so offered unless the board, or other proper authority, to which 
they are offered will agree to conduct its examination in accordance 
with the requirements of the national organization. Among such 
requirements there should probably be a requirement that the exami- 
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nation be administered pursuant to the advice and guidance, at every 
step, of the Educational Testing Service, of Princeton, New Jersey, for 
example, which has had many years of successful experience in con- 
ducting examinations throughout the continental United States. 


In its early stages the experiment could be limited to the setting 
of examinations in the fields covered by the core of eleven to thirteen 
subjects which, as stated above, Professor Stevens has found “90% or 
more of the states through the agencies responsible for selecting bar 
examination subjects feel are essential.’”’ These eleven subjects are, it 
may be repeated, contracts, criminal law, real property, evidence, 
pleading, torts, constitutional law, corporations, equity, agency, and 
negotiable instruments, and, adds Professor Stevens, “probably per- 
sonal property and wills” which 85 per cent and 81 per cent, respec- 
tively, of the admitting jurisdictions seem to feel are essential. 


It might be objected that to limit the scope of the nationally admin- 
istered examination would encourage the law schools to limit the scope 
of their instruction accordingly. Nobody should wish such a result to 
occur; but, if there is substance to the objection, the possible or prob- 
able unwanted result could be prevented by resorting to an expedient 
which professor Stevens has suggested to the writer of this paper: The 
nationally administered examination could be withheld from any juris- 
diction which would not exact from each applicant a certificate in 
proper form stating that, in addition to the subjects enumerated above, 
he had studied a given number of additional subjects out of a carefully 
prepared list of elective subjects. Of course, if the experimental period 
of the suggested national examination should show positive evidence of 
probable success for the plan, the scope of the nationally administered 
examination could, and probably would be, enlarged as the judgment 
of the governing body of the national group might, from time to time, 
determine with and subject to the advice of the representatives of the 
law teaching profession and the local boards of bar examiners. 


It might be objected also that to read and properly grade an average 
of, say 14,000 to 15,000 examination papers annually would be too great 
a job to be undertaken by a national organization. But, it would seem, 
the problem presented here is a problem of organization and adminis- 
tration. Large numbers, 1,000 and more, of examination papers are 
successfully handled annually by the examining authorities in Cali- 
fornia and New York. Moreover, if the national examination project 
ever reaches the stage of experiment, it is reasonably certain that for 
several of the experimental years the number of examination papers 
to be read and graded would be quite few as compared with the 
number which might be offered if the national plan should ever meet 
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with complete acceptance in all admitting jurisdictions. Meanwhile, 
during the early years of experimentation under the plan, the ultimate 
problem presented by the adequate handling of as many as 14,000 or 
15,000 examination papers annually could be worked out. No objection 
which can be met by adequate organization and efficient administration 
should be permitted to condemn the project at the outset. 


Passinc EXAMINATIONS WouLp Not Apmit STUDENTS AUTOMATICALLY 


It is not suggested in this paper that the successful passing of the 
national examination should, alone, entitle a candidate to admission in 
any state. Precisely stated, the suggestion is that a national examina- 
tion should be tried in the hope that the merit of the questions set by 
the national group, within the scope of the group of core subjects which 
have been mentioned, will be so great as compared with the questions 
and procedures now used and followed in most of the admitting juris- 
dictions, that the project will prove its worth. 


Nor is it suggested that no questions other than those formulated 
by the national group should be given at any examination. On the con- 
trary, the project assumes that some admitting jurisdictions would, and 
perhaps should, give questions on local law. Such questions should, 
however, be submitted to the national organization for inclusion in the 
national examination. 


It should be noted, too, that although the national organization 
should read and grade all nationally administered examinations, such 
grades as are given by the national organization need not necessarily 
be accepted as final by any local board. Each local board could, if it 
wished to do so, either add to or subtract from the national grades for 
the purpose of determining admissibility in a local jurisdiction. 


Brief mention should be made of the possible objection that some, 
or even many, admitting jurisdictions might not have the legal power 
to adopt the essentials of a national bar examination. In a few instances 
there may be merit in this objection: but a glance at the statutes and 
rules of the several jurisdictions fails to disclose that it could be urged 
by more than a very few for the simple reason that in the great majority 
of jurisdictions the examining authorities are vested with sufficiently 
broad powers to enable them to make use of a nationally drawn and 
corrected bar examination. To go into this question thoroughly would 
lengthen this paper unnecessarily. It suffices to say now that an objec- 
tion to a national examination does not seem to be serious if it is based 
on asserted want of power in a local board. 


Anyone who has had experience on the examining side of the 
process of admitting to practice law recognizes the truth of the state- 
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ment, said to have been made 130 years ago, that “Examinations are 
formidable even to the best prepared, for the greatest fool may ask 
more than the wisest man can answer.” It requires no imagination to 
see that an organization adequately staffed and managed could, with 
the aid of the Association of American Law Schools, the Council of the 
Section of Legal Education and Admissions to the Bar and The National 
Conference of Bar Examiners, very quickly bring about a degree of 
co-operation between the practicing bar and the bar examiners on the 
one hand and the law schools on the other that has never before been 
seen in this country. The benefit to the public, to the legal profession 
and to the law schools would be incalculable. 


Cu1EF DIFFICULTY Is FINANCIAL 


The difficulty in the way of making the experiment seems to be 
largely financial in nature. The American Bar Association’s Section of 
Legal Education and Admissions to the Bar, the Association of Ameri- 
can Law Schools and The National Conference of Bar Examiners have 
all formally expressed their desire that the national project here dis- 
cussed be put in operation at the earliest possible date. There is una- 
nimity on the principle, but money is lacking. 


In conclusion, the question may be seriously asked, isn’t it no-v 
time to try to find funds with which to enable the legal profession to 
experiment with a nationally administered bar examination? The cost 
of an executive director and his staff would not be very great in com- 
parison with the importance of the job they would have to do. $60,000 
to $75,000 annually should cover these items. In addition, the cost of 
questions and briefs, at the rate of $300 per question and brief would 
amount to from $8,000 to $10,000 per year, assuming at least two ques- 
tions on each of thirteen subjects. The cost of reading and grading 
examination papers would vary with the number read and graded. In 
California each reader is paid $75 as a fee for preparing himself to read 
and grade, plus thirty-five cents for each answer read and graded. In 
addition, there would be rent and miscellaneous expenses and, perhaps, 
travel expense for the staff and for the members of the governing body 
to enable the latter to attend two or three meetings yearly during the 
first two or three years and probably two meetings yearly thereafter. 


An over-all cost of somewhere between $120,000 and $150,000 per 
year would seem to be indicated. It would appear that the project could 
be launched with some hope of real success if underwriters can be 
found who will underwrite the actual expense, not exceeding $150,000 
a year, for a period of three years. 
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